








































Declaration as Exhibit 1 is a copy of a declaration of Joseph J. DiMona of BMI, executed in May

2016. I have personal knowledge regarding the subject matter and statements conceming the

burdens that would be imposed on BMI if the Judges were to require the PROs to prove each and

every performance of an affiliate's musical works as set forth in Mr. DiMona's declaration. and

those statements remain true todav.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this.-Lday of March, 2020,in Glen Ridge, New Jersey.

Lloyd

2





 

1 
 

In re 
 

Distribution of Cable Royalty Funds 

 
Consolidated Proceeding 
Docket No. 14-CRB-0010-CD (2010-13) 

  
In re 
 
Distribution of Satellite Royalty Funds 

 
Consolidated Proceeding 
Docket No. 14-CRB-0011 SD (2010-13) 

  
 

DECLARATION OF JOSEPH J. DIMONA 

 I, Joseph J. DiMona, hereby declare as follows, based on my personal knowledge. 

1. I am over 18 years of age and am employed as Vice President, Legal Affairs, Broadcast 

Music, Inc. (“BMI”).  My office is located at 7 World Trade Center, 250 Greenwich 

Street, New York, NY 10007.  I am authorized to submit this affidavit on behalf of BMI 

in support of BMI’s opposition to certain discovery requests that have been served on 

BMI in the above-captioned proceedings. 

2. BMI, ASCAP and SESAC are known as the “Music Claimants” in the above-captioned 

proceeding.   BMI, ASCAP, and SESAC are performing rights licensing organizations 

(“PROs”) recognized by Section 101 of the Copyright Act that license the public 

performance rights to the music in their respective repertoires under Section 106(4) of the 

Copyright Act.   

3. Music Claimants collectively represent over one million composer, lyricist, songwriter, 

and publisher members and affiliates with combined repertoires of millions of 

copyrighted musical works.  Music Claimants are the traditional claimants to the 

distribution of cable royalty funds in the Music Claimant category.   

4.  For over 75 years, BMI has operated as a collective licensing service to music users on 

behalf of its  members, and  is a global leader in music rights management.  BMI 

represents the public performance rights in more than 10.5 million musical works created 

and owned by more than 700,000 songwriters, composers, and music publishers.  BMI is 

affiliated with over 95 foreign performing rights societies around the world through 

reciprocal licensing arrangements that permit BMI to licenses the public performing 
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rights of works of those societies in the United States and that allow the foreign societies 

to license BMI works in their respective territories.   

5. All of BMI’s composer, lyricist, songwriter, and publisher members and affiliates are 

eligible to receive royalties for the distant retransmission of musical works when their 

works are contained in programming in distant signal cable and satellite broadcast 

channels.   

6. BMI (and other PROs) are situated differently than other claimants to Section 111 and 

119 royalties, in view of the nature and size of its repertoire and the nature of musical 

works as an element contained within the programing of all other Phase I claimants.  As 

explained below, provision of the discovery sought by MPAA in these proceedings 

would impose an onerous burden on BMI, compliance with which foreseeably would 

interrupt BMI’s business with potentially damaging effect.   

7. BMI maintains a searchable database of its 700,000 members’ musical work(s).  This 

database can be found at www.bmi.com.  BMI’s repertoire is constantly in flux as new 

works come into BMI’s repertoire upon creation, and as new members join BMI or 

existing members leave BMI to join another PRO or to license their music independently.  

BMI pays its members for the distant retransmission of a musical work that occurred 

during a given year using a proxy of airplay data from a selection of distantly 

retransmitted stations.   

8. Unlike the other Phase I claimant categories, which can be represented by ad hoc groups 

formed expressly – and only – for the purpose of collecting Section 111 and 119 

royalties, the PROs represent their entire repertoires of affiliated works to collect 

royalties from a wide array of public performance sources (e.g., radio, television, live 

concerts, cable, Internet, background music, skating rinks, retail stores, and hotels).   

9. The regulations that govern this proceeding expressly recognize BMI’s right to rely on its 

standard membership agreements to represent its members for section 111 and 119 

royalties.  See 37 C.F.R. §§ 360.3(b)(2)(ii), 360.12(b)(2)(ii).  To join BMI for general 

purposes, each member signs  an affiliation agreement that is approximately 10 pages 

long.  The form BMI writer and publisher affiliation agreements are available at 

http://www.bmi.com/
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www.bmi.com/creators.  Agreements can automatically renew unless terminated; some 

existing agreements were signed years ago using forms that may differ from the current 

form agreements.  Additionally, given the varying years and decades in which such 

agreements were entered into, they are stored in a variety of ways and in multiple 

locations, and may not be readily accessible from a single source.  

10. To the extent MPAA’s request for “documents supporting your authority to represent 

each claimant” is construed to require production of all such agreements, this would 

impose an unprecedented burden on BMI.  To locate and produce the affiliation 

agreements of 700,000 members in discovery would require substantial time and the 

devotion of substantial resources.  Further, each agreement would need to be redacted to 

maintain the confidentiality of personal information of the individual rights holder, 

adding substantial time and manpower to prepare such redactions to the already-

significant burden of location and production. Employees would need to be redirected 

from their ordinary functions, foreseeably resulting in internal backlogs and obstacles to 

meeting the needs of BMI’s members.  None of this could have been anticipated by BMI 

and advance preparations made, as there is no controversy with the other PROs in these 

proceedings.  Moreover, millions of dollars of distant signal cable and satellite royalties 

have been distributed annually by the Judges and their predecessors over the past 35 

years to BMI without the requirement for such “evidence” of entitlement.   

11. Additional unreasonable burdens sought to be imposed by MPAA’s demands for 

“program identity information for each claimant” and identity of “each represented 

claimant’s claim against each year’s royalty fund.”  This information is not maintained in 

a readily accessible manner.  BMI makes royalty distributions in the ordinary course of 

business from a wide variety of sources, including for music aired in local television 

station and network broadcasts.  BMI also makes an quarterly distribution of royalties to 

affiliates whose works appear on a subset of television stations that were carried by cable 

systems and satellite carriers as distant signals.  The total number of affiliates receiving 

such distributions in the 2010-13 years is approximately 16,000 per year.  BMI’s 

television distributions are derived using a variety of sources, including a proprietary 

database of cue sheets that identify the musical works in a given television program and a 

http://www.bmi.com/
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third-party data source that identifies which programs air on which television stations 

during the course of a year.  This information is generated on a quarterly basis.  

12. MPAA’s initial discovery demands would require BMI to identify the BMI-represented 

music in every single program transmitted on every distant signal carried by thousands of 

cable operators or by satellite carriers for every day of the year for each of the years 

2010-2013.  BMI estimates that there are tens of thousands of hours of such programs 

each year.  Generally, given the relatively small amount of royalties generated by the 

Section 111 and 119 statutory licenses and the vast amount of data, this is not information 

that BMI assembles and maintains in the ordinary course of business.   

13. Importantly, any given musical work can have multiple songwriters, composers, and 

publishers; these co-writers can be and often are each affiliated with a different PRO.  

Moreover, individual members of different PROs can have separate musical works in the 

same distantly-retransmitted program.   

14. MPAA’s request for discovery fails to account for the nature of how BMI operates and 

licenses its catalog.  BMI gives users of music such as television stations a blanket 

license giving unlimited access to its entire repertoire for a fee.  The cable and satellite 

statutory licenses are also a form of blanket license.  All BMI works are therefore eligible 

to be licensed under Sections 111 and 119, whether they are performed or not.  BMI 

makes decisions on how to distribute royalties each year using cost effective proxies.   

15. Moreover, BMI operates on a non-profit-making basis and distributes all royalties 

collected each year from all sources to its affiliates, less overhead and reasonable 

reserves.  All fees, less BMI’s operating expenses, are paid to its affiliated songwriters, 

composers, and music publishers.  Therefore, the expenses that MPAA proposes to 

impose on BMI results in a loss to affiliates, many of whom may be dependent on such 

royalties. 

16. Because there is no controversy within the Music category, Music has opted out of the 

current Preliminary Claims Issue proceedings, as permitted by the Judges’ March 14 

orders, and ought not be required to produce any discovery at this stage of the 

proceeding.  However, BMI has offered to explain to the MPAA its licensing and royalty 



practices in general, and has offered to give MP AA copies of form agreements and ( on 

an outside counsel only basis) the lists of the BMI members who received distributions of 

distant signal royalties from BMI in each year from 2010-13. BMI does not as a general 

rule produce information on the earnings of BMI' s individual members, and regards that 

information as confidential. Providing further information, such as the identity of the 

music cues that were the basis for royalty payments, is possible in a summarized form; 

however, the information is not relevant to Phase I of this proceeding ( or Phase II, since 

the PR Os have settled their disputes). The additional information sought by MP AA is 

particularly burdensome and/or requires access to third party data sources and is 

objectionable for the reasons indicated. Undertaking additional research to comply or 

attempt to comply with MP AA's document requests will impose undue burdens on 

BMI' s staff and take them away from their jobs of producing quarterly distributions, 

further delaying and reducing royalties to BMI's individual songwriter, composer, and 

publisher members. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this/1~;.y of May, 2016, in New York, New 
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I declare under penalty of perjury that the foregoing is true and correct. 

Executed this 12th day of March, 2020, in New York, New York. 

Samuel Mosenkis 





In re 

Before the 
COPYRIGHT ROY AL TY JUDGES 

Washington, D.C. 

DISTRIBUTION OF CABLE ROYALTY 
FUNDS 

CONSOLIDATED PROCEEDING 
Docket No.14-CRB-0010-CD (2010-13) 

DECLARATION OF SAMUEL MOSENKIS 

I, Samuel Mosenkis, hereby declare, under penalty of perjury that the following statement 

is true and correct, and of my personal knowledge. 

I. I am over 18 years of age and am employed as Vice President, Business and Legal 

Affairs, at the American Society of Composers, Authors and Publishers ("ASCAP"), and am 

authorized to submit this affidavit on behalf of ASCAP. My office is located at 1900 Broadway, 

One Lincoln Plaza, New York, NY 10025. 

2. In connection with the above-captioned proceeding, counsel for the MPAA served 

on the Music Claimants, comprised in this proceeding of the three main U.S. performing rights 

organizations ("PROs"), including ASCAP, document requests (the "Requests") purportedly 

related to "Claims Validity" and "Categorization," notwithstanding that there exist no conflicts 

within the Music Claimants category regarding the authority, identity and/or categorization of 

claims. 

3. The Requests appear to require AS CAP to: (i) identify every musical work written 

and/or owned by an ASCAP member that was performed during every local television program1 

1 As used herein, "local television broadcasts," "local television performances" and similar 
references, refer to all programming broadcast by full-power FCC-licensed television stations other 
than network programming supplied by the ABC, NBC, and CBS networks. 



that aired on any of the hundreds of local television stations that were distantly retransmitted 

during the four year period from 2010-2013; (ii) identify the specific ASCAP members with 

interests in each of those identified musical works; and (iii) provide membership agreements for 

each of those identified members. Literal compliance with the Requests is not readily possible, 

and any endeavor to do so would impose on ASCAP an enormous burden. 

4. By way of background, ASCAP represents more than 575,000 songwriter, lyricist, 

and music-publisher members. Each ASCAP member grants to ASCAP a non-exclusive right to 

license the performing rights in that member's copyrighted musical compositions. On behalf of 

its members, ASCAP licenses nondramatic public performances of its members' musical works, 

collects license fees associated with those performances, and distributes royalties to its members, 

less ASCAP' s operating expenses. 

5. In distributing royalties to its members, ASCAP is guided by a "follow the dollar" 

approach. That is, the money collected from licensees in a particular medium (for instance, local 

television) is paid to ASCAP's members for performance of their works in that medium. 

6. Following this principle, in order to distribute royalties collected from the primary 

transmission of local television station programming and its retransmission by cable operators 

and satellite carriers, ASCAP must collect information regarding such local television 

performances. 

7. Practically speaking, to identify performances by way of local television 

transmissions and cable and satellite retransmissions -- and calculate associated royalties -­

ASCAP must collect multiple sets of data. 
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8. First, ASCAP collects data that identifies every program (and episode; 

hereinafter, references to "program" refer to separate, unique program episodes) that airs on 

every U.S. local broadcast television station. 

9. Second, in an attempt to identify the works on each such program, ASCAP relies 

substantially on "cue sheets" provided to it by the program producers or broadcasters.2 Each 

such cue sheet typically contains between IO and 30 separate musical work cues, whether a 

feature song, a program theme or a nondescript background music cue (sometimes titled simply 

"[name of program] cue"]. While cue sheet data supplied to ASCAP generally contains the 

name of the individual work and its associated writer and publisher, ASCAP also relies upon its 

own song information database to connect performed works with the associated ASCAP 

members. 

I 0. Using its unique distribution rules, mathematical and statistical formulae, and 

operational processes, ASCAP utilizes this program, cue sheet and musical work information to 

make distributions to its members of royalties collected for such local television performances. 

11. While ASCAP receives cue sheet data for a substantial portion of the programs 

aired on local television, it does not receive cue sheets ( or other music performance data) for all 

such programs. As a result, to the extent the Requests are read to require ASCAP to identify with 

specificity every work that was distantly retransmitted in 2010-2013, ASCAP does not have 

possession, custody, or control of all data necessary to comply with such a request.3 

2 Cue sheets generally are created by the producer of a television program and include the 
producer's attempt to identify, among other things, the title of each musical work performed, the 
authors, composers, and music publishers for each work, and their respective PRO. 

3 It should be noted that ASCAP maintains an extensive proprietary electronic database with 
detailed information regarding, among other things, song titles, writers, and publishers of the more 
than IO million works in the ASCAP repertory. The works actually performed on local television 
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I 2. Moreover, while ASCAP does maintain available data regarding performances on 

local television, including cue sheet data, that data is not maintained in a manner that would 

allow ASCAP to readily tie together program, station, work, author, and publisher data into a 

single report. Given the millions of performances potentially at issue, ASCAP estimates that the 

formulation and production of any such report would require the investment of many hundreds of 

employee hours. 

13. As described, ASCAP does manipulate such data in order to make royalty 

distributions on account of performances of music on local television stations. Accordingly, 

ASCAP maintains in the normal course of its business operations data regarding which of its 

members have received royalty distributions resulting from performances of music on local 

television in any given distribution cycle.4 According to ASCAP' s initial calculations, as many 

as 40,000-plus unique members receive such royalty distributions in any given year. ASCAP has 

written membership agreements with each of those members that authorize ASCAP to license 

the nondramatic public performance rights at issue in this proceeding. ASCAP conservatively 

estimates that it would take more than 1,000 employee hours to locate, print, review, redact and 

produce those individual agreements. This undue burden is further magnified because ASCAP's 

membership agreements are "form" agreements (although they have evolved somewhat from 

decade-to-decade) that are substantially identical for each writer member, on the one hand, and 

stations and retransmitted by cable operators and satellite carriers works would be a subset of these 
IO million works, although, as described, AS CAP cannot identify that subset with perfect accuracy. 

4 Royalty distributions for distant retransmissions of musical performances on local 
television are calculated and paid using local television performances as a "proxy." 
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for each publisher member, on the other hand.5 And, for long-time members, many of those 

agreements have been subsequently renewed through form renewal agreements. 

14. Given the burdensome nature of the MP AA' s requests, and although it maintains 

that it is exempted from the preliminary claims resolution process, and despite that ASCAP 

makes available online a publicly-searchable database of ASCAP' s repertory and membership, 

ASCAP has offered to produce the following subject to the appropriate provisions of a protective 

order entered in these proceedings: 

a. Copies of ASCAP's claims filed for the distribution of cable and satellite funds 
for the years 2010, 2011, 2012, and 2013; 

b. Materials regarding eligibility and application for membership with ASCAP; 
c. A representative sample of ASCAP Writer Member and ASCAP Publisher 

Member form agreements; 
d. A list of the ASCAP members who received local television distributions on a 

year-by-year basis for the years 2010, 2011, 2012, and 2013; and 
e. An affidavit attaching the documents referenced above, providing explanatory 

information regarding royalty payment methods, and affirming that the referenced 
ASCAP members have signed and/or are required to sign ASCAP membership 
agreements. 

ASCAP offered to produce these materials without prejudice to its position that they are not 

relevant. However, should the Judges order that Music produce discovery, ASCAP requests that 

discovery be limited to those materials set forth above. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this 18th day of May 2016, in New York, NY. 

Samuel Mosenkis 

5 The current versions of the ASCAP Writer Agreement and ASCAP Publisher Agreement 
are available at: http://www.ascap.com/about/joi11/mcmbcrship-agrccment.aspx. 
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Declaration as Exhibit 1 is a copy of the declaration of Scott Jungmichel of SESAC executed in 

May of 2016. I have personal knowledge regarding the subject matter and statements concerning 

the burdens that would be imposed on SE SAC if the Judges were to require the PR Os to prove 

each and every performance of an affiliate ' s musical works as set forth in Mr. Jungmichel ' s 

declaration, and those statements remain true today. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this 13th day of March, 2020, in Nashville, Tennessee. 
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Inre 
Consolidated Proceeding 

Distribution of Cable Royalty Funds Docket No. 14-CRB-0010-CD (2010-13) 

Inre 
Consolidated Proceeding 

Distribution of Satellite Royalty Funds Docket No. 14-CRB-0011-SD (2010-13) 

DECLARATION OF SCOTT JUNGMICHEL 

I, Scott Jungmichel, hereby declare, under penalty of perjury, that the following statement 

is true and correct, and based upon my personal knowledge or the business records maintained 

by SESAC, Inc. and its subsidiaries ("SESAC") in the ordinary course of business. 

1. I am over 18 years of age and am employed as Senior Vice President, Royalty 

Distribution & Research Services with SESAC. My office is located at 35 Music Square East, 

Nash ville, TN 3 7203. I am authorized to submit this declaration on behalf of SESAC in support 

of the Music Claimants opposition to certain discovery requests that have been served on the 

Music Claimants in the above-captioned proceedings. 

2. SESAC, the American Society of Composers, Authors and Publishers 

("ASCAP"), and Broadcast Music, Inc. ("BMI") are collectively referred to as the "Music 

Claimants" in the above-captioned proceedings. SESAC, ASCAP and BMI are performing 

rights organizations ("PROs") recognized by Section 101 of the Copyright Act that represent and 

license the public performance rights under Section 106(4) of the Copyright Act in those musical 

works contained within their respective repertoires. 

3. Music Claimants collectively represent in excess of one million songwriter, 

composer, lyricist, and music publisher members and affiliates with combined repertoires of tens 
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of millions of copyrighted musical works. The PROs are the traditional claimants to 

distributions of the cable and satellite royalty funds in the Music Claimant category. 

4. SESAC represents the public performance rights in more than 680,000 musical 

works created and owned by in excess of 42,500 songwriters, composers, lyricists and music 

publishers. 

5. All of SESAC's songwriter, composer, lyricist and music publisher affiliates are 

eligible to receive distributions of the cable and satellite royalty funds when their musical works 

are embodied within local television programming that is performed via distant signal cable and 

satellite retransmissions. 

6. I am informed that the Motion Picture Association of America ("MP AA") is 

seeking discovery of certain information in connection with the above-captioned proceedings. I, 

therefore, have investigated the burden MP AA' s discovery requests would impose upon SESAC. 

7. SESAC obtains authority to represent songwriters, composers, lyricists and music 

publishers by entering into affiliation agreements which authorize SESAC to license the public 

performance rights in these affiliates' musical compositions on their behalf and to collect and 

distribute royalties in connection with that licensing activity. SESAC has entered into more than 

42,500 such affiliation agreements, comprised of at least 255,000 pages in the aggregate. These 

agreements are stored on multiple, varying systems as a result of SESAC's many decades in 

operation. To locate, collect and produce this volume of documents would require substantial 

time, the devotion of considerable internal resources and the engagement of a third party IT 

consulting firm. Additionally, each agreement would need to be redacted to maintain the 

confidentiality of personal information of the individual rights holder, adding substantial time 

and manpower to prepare such redactions to the already-significant burden of location, collection 
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and production. Employees would need to be redirected from their ordinary functions, 

foreseeably resulting in internal backlogs and obstacles to meeting the needs of SESAC's 

affiliates. We estimate that collecting and, in particular, redacting the affiliation agreements as 

described above would take hundreds of man hours. 

8. Also, because the statutory licenses in the above-captioned proceedings operate as 

blanket licenses, in effect granting cable operators and satellite carriers unlimited access to 

SESAC's entire repertoire, all musical works represented by SESAC are thus eligible to be 

licensed under the statutory licenses whether or not the works are actually performed. Moreover, 

SESAC may use cost effective surveys, samples or proxies to distribute cable and satellite funds. 

Accordingly, MPAA's demands for "program identity information for each claimant" and the 

identity of "each represented claimants' claim against each year's royalty fund" are unduly 

burdensome because this information is maintained in a manner intended to facilitate distribution 

under a blanket license as described below, not in a fashion intended to generate a map of 

claimants, compositions and programs. 

9. SESAC distributes public performance royalties to those affiliates whose musical 

works are embodied within programming broadcast on local "over the air" television stations. In 

order to do so, SESAC purchases television program scheduling data for 1,782 local broadcast 

television stations from a third party data service provider representing approximately 

15,600,000 hours of local television programming annually. SESAC then matches this 

scheduling data to reports prepared by the program supplier, called "cue sheets," which indicate 

the musical works used as well as the type and duration of each use in the programs. SESAC 

adds approximately 125,000 cue sheets which reflect the usage of approximately 2,500,000 

music cues to its database each year. Finally, SESAC matches these cue sheets against its 
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musical works and affiliate databases to determine which affiliates will receive a distribution. 

The number of SESAC affiliates receiving such distributions between 2010 and 2013 averages 

approximately 1,275 per year. 

10. To merely analyze the possibility of identifying every single musical work created 

or published by every single SESAC affiliate embodied in every single program transmitted on 

every single distant signal carried by every single cable operator or satellite carrier for each of 

the years 2010, 2011, 2012 and 2013 would require at least 80 man hours at a cost of between 

$50.00 and $150.00 per hour depending on the employee or professional involved. If, following 

that analysis, SESAC is able to design an appropriate data extraction and mapping protocol, 

considerable additional programming time and IT resources would be required to produce the 

requested information. This burden is further compounded by the fact that an individual 

program retransmitted by a cable operator or satellite carrier will often embody musical works 

represented by all three PROs and, in addition, an individual musical work may have multiple 

songwriters, composers, lyricists or music publishers each affiliated with a different PRO. 

11. Given the burdensome nature of MP AA' s discovery requests, I am informed that 

SESAC is prepared to produce the following subject to the appropriate provisions of a protective 

order entered in these proceedings and without prejudice to the Music Claimant's position that 

said materials are not relevant: 

a. Copies of SESAC's claims filed for the distribution of cable and satellite 

funds for the years 2010, 2011, 2012 and 2013; 

b. Policy materials regarding the process of affiliation with SESAC for 

public performance rights representation; 
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c. SESAC's standard form affiliation agreements; 

d. A list of those SESAC affiliates who received local television 

distribution(s) for the years 2010, 2011, 2012 and 2013. 

e. An affidavit attaching the documents referenced above, providing 

explanatory information regarding royalty payment methods, and affirming that SESAC 

affiliates have signed and/or are required to sign the affiliation agreements. 

Executed this 18th day of May, 2016, in Nashville, TN. 
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